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SHntteb States Court of Appeals 

District of Columbia 

_ 

No. 9750 

Helen Draper Hoffman, 

Appellant , 

vs. 

Grace S. Partridge, 

Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia 

APPELLEE'S BRIEF 

COUNTER-STATEMENT OF THE CASE 

THE COMPLAINT 
Alleged as follows: 

1. Appellant owned real estate in Chevy Chase, Mary¬ 
land, improved by No. 8 Lenox Street, (par. 1, J. A.jl). She 
and appellee, plaintiff below, on May 19, entered into a 
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written contract for the sale of the real estate and all furni¬ 
ture and fixtures then in the dwelling for $32,300.00. In the 
contract defendant also agreed to deliver a permit to plain¬ 
tiff for the installation of an additional kitchen in the house, 
making it a two-family dwelling, (par. 3, J. A. 1 & 2). 

2. Defendant refused to carry out her obligations under 
the contract and made a second contract to sell it and con¬ 
veyed the real estate to another person by deed dated May 
23,1946, and recorded May 29,1946, (par. 4, J. A. 3). 

3. A copy of the contract was appended to the complaint 
and provided, inter alia:- 

(a) That the terms of the sale should be $2,000.00 
by deposit to be applied on account of the purchase 
price, $3,300.00 cash at date of conveyance, $17,000.00 
by the. assumption of a first trust and $12,000 by the 
execution and delivery of a second trust in that amount 
at 5%, principal and interest payable $75.00 per month 
until paid, (J. A. 3 & 4). 

(b) That the deposit should be held by the title 
company until settlement was made, (par. 14, J. A. 6). 

(c) That if the property involved in the contract 
■were located in a jurisdiction other than the District 
of Columbia wherever any reference was made to the 
District of Columbia, the name of the jurisdiction in 
which the property was located was automatically sub¬ 
stituted, (par. 15, J. A. 6 & 7). 

(d) That the contract contained the final agree¬ 
ment of the parties and they should not be bound by 
any terms, conditions, statements, warranties or repre¬ 
sentations, not therein contained, (par. 17, J. A. 7). 

(e) That the defendant agreed to deliver “her per¬ 
mit from the D. C. for the installation of an additional 
kitchen in the house, making it a two-family dwelling”, 
(par. 17, J. A. 7). 

(f) And that “This offer expires at 6 P. M., May 
20th, 1946”, (par. 17, J. A. 7). 

No broker’s commission was payable under the contract, 
(par. 17, J. A. 7). 
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i 


THE ANSWERS 

Defendant’s first answer was unverified, it admitted the 
ownership of the real estate, admitted entering into the 
contract but said it was “null and void and unenforceable”, 
admitted her refusal to carry out and the making of the 
second contract, (J. A. 8 & 9). 

Defendant’s first amended answer was unverified also 
and the court held it did not state a defense to the cause of 
action, (J. A. 16 & 17). 


Defendant’s second amended answer filed December 9, 
1946, was verified and: 

(a) Admitted ownership of the real estate, (par. 

I, J. A. 18), the subsequent sale to another person, 
(par. 6, J. A. 18), and failed to deny the conveyance 
to another person by deed dated May 23, 1946, (J. A. 
18,19 & 20). 

(b) Alleged as follows:- 

1. In May, 1946 plaintiff who was then unknbwn to 
defendant, called at her house where she was seriously 
ill and confined to her bed with an illness that baused 
her to be unable to think clearly or understand fully 
her discussions with plaintiff. Plaintiff then repre¬ 
sented to defendant that she was a real estate broker 
and desired either a listing or a one-day option. It was 
defendant’s belief that the instrument she executed 
which she was then unable to read and understand be¬ 
cause of her physical condition was a listing or a one- 
day option. Defendant never intended to sell uppn the 
terms of the contract which was executed. (Parsj 2 & 3, 

J. A. 18 & 19). 


2. The contract is illegal and void and impossible 
of performance because it requires defendant to deliver 
the permit from the District of Columbia to make the 
house two-family, the property is not in the District of 
Columbia, “and is in an area restricted by covenant 
to single-family dwellings, both of which facts plaintiff 
either knew or should have known.” (Par. 5, J. A. 19). 
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THE INTERROGATORIES AND AFFIDAVIT IN 
LIEU OF ANSWERS 

Plaintiff served interrogatories on defendant July 6, 
1946, (J. A. 9 & 10). November 5,1946, counsel for defend¬ 
ant filed an affidavit in lieu of answers to interrogatories 
in which he alleged that a petition for a writ de lunatico 
inquirendo and for the appointment of a committee for de¬ 
fendant was filed October 8,1946; that the Commission on 
Mental Health after a hearing filed its report recommend¬ 
ing that the defendant be adjudged of unsound mind and 
that a committee be appointed to handle her affairs; and 
that defendant had demanded a jury trial in those proceed¬ 
ings and such jury trial had been set for November 13, 
1946, (J. A. 13). This affidavit requested that no action 
be taken on the interrogatories or on the Motion for Sum¬ 
mary Judgment then pending until final determination of 
the mental health proceeding, (J. A. 14). The Motion 
for Summary Judgment was continued, (J. A. 17 & 18). 

An adjudication of sanity is admitted at p. 3 of appel¬ 
lant’s brief. 

THE MOTION FOR SUMMARY JUDGMENT 
AND AFFIDAVITS IN SUPPORT THEREOF. 

Plaintiff’s Motion for Summary Judgment as to liability 
was on the ground, inter alia, that there was no genuine 
issue as to any material fact regarding liability, (J. A. 
10). It was supported by her affidavits which set forth: 

That request was made to plaintiff to sell the prop¬ 
erty for defendant for a price of $47,000, (J. A. 20 & 
21). Thereafter plaintiff received word that defendant 
would accept $34,000.00 for a quick sale and on May 
18, 1946, prepared the proposed contract, (J. A. 21). 
Plaintiff heard that defendant was sick in bed and 
decided to wait until her son would be there before 
presenting the offer, (J. A. 21). Defendant’s son was 
a Commander in the Navy named George Hoffman, 




(J. A. 23). Plaintiffs also prepared a letter oi trans¬ 
mission of the contract, saying inter alia that “[the en¬ 
closed contract is an offer to purchase by me,”, j About 
noon on May 19, 1946, plaintiff called at defendant's 
home and saw her son, (J. A. 21 & 22). Defendant’s 
son said she was well enough to see plaintiff and 
showed her into a room where defendant was [sitting 
up in bed. Plaintiff then delivered the letter, t(ie con¬ 
tract and the check for the deposit, and both defend- 
and and her son read them. Defendant asked plaintiff 
a number of intelligent questions about the contract 
and indicated that she understood the transaction fully. 
One of the ways she indicated this was by discussing 
the purchase price and its relation to the pijice of 
$34,000 she had put on the property. They then told 
plaintiff they would like to think the matter over and 
plaintiff left leaving the papers with them. Defend¬ 
ant’s son telephoned plaintiff a few hours later! after 
an intervening telephone conversation with her] about 
the deposit, and told plaintiff his mother would ^ccept 
the contract. Plaintiff went back again about 4:30 
P. M. and defendant then signed the contract andj deliv¬ 
ered one of the duplicates to plaintiff. In this last 
interview defendant told plaintiff that she did not want 
certain of her personal effects which she had left I in the 
house included in the sale and plaintiff agreed to this. 
During the entire time of both the interviews defend¬ 
ant’s son was there and defendant, although in bed 
seemed to be in possession of all of her faculties The 
questions she asked were intelligent ones and she 
seemed to listen to everything that was said and to 
comprehend fully the nature of the transaction. {Plain¬ 
tiff made no attempt to persuade defendant to sign 
the contract. Nothing was said in either interview 
about any listing or option. (J. A. 22, 23 & 24). The 
property is near the D. C. line. When plaintiff in¬ 
spected it she found that work had been commenced 
for the alteration of the house into a two-family dwell¬ 
ing. Also plaintiff was informed that defendant had 
said that she had a permit for the alteration Cf the 
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house into a two-family dwelling. She didn’t realize 
until after the execution of the contract that such a 
permit would not be issued by the District of Columbia 
and that was the reason the contract provided for a 
permit from the ‘‘District of Columbia,”. (J. A. 25). 

April 17, 1947, the court granted the Motion for a Sum¬ 
mary Judgment as to Liability, and set the case down for 
hearing as to the amount of damages suffered by plain¬ 
tiff by reason of defendant’s breach of her contract with 
plaintiff. 


THE TESTIMONY AS TO DAMAGES 

Miss Manning, a friend of plaintiff and an acquaintance 
of defendant, testified that between March and May of 
1946 witness went to see the house to which improvements 
were then being made, (J. A. 27 & 28); that among the 
improvements was the installation of a kitchen on the sec¬ 
ond floor in addition to one already on the first, (J. A. 
28); that witness then went to see defendant and told her 
that she wasn’t interested in purchasing the property per¬ 
sonally but had a friend who was in the business and 
might be interested in it, (J. A. 28); that witness then 
told defendant that witness had been told that rooms 
and roomers were not permitted in the section where 
the house was located and defendant in effect told 
witness that she (defendant) had a permit to remodel the 
house into apartments and “they would not give me a 
permit if they weren’t allowed,” (J. A. 28 & 31); and 
that witness then called plaintiff and told her what defend¬ 
ant had said about the house and the permit, (J. A. 29). 
During this interview defendant put a price of $49,000. 
on the house, (J. A. 33). 

Two experts on real estate values testified for plaintiff 
that the fair market value of the property was $47,500. 
and $46,500., respectively, if it could be used as a two- 
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family dwelling and $42,500. and $42,000., respectively, if 
it conld not, (J. A. 54 & 62). One of these also testified that 
the fair market value of the $12,000. second-trust note 
agreed to in the contract was $6,000., (J. A. 66). Objection 
to a question from defendant as to what the tenant in the 
property had told one of plaintiff’s experts as to the: cellar 
being damp was sustained, (J. A. 45). Both the experts 
saw the property May 9, 1947, and testified in anslwer to 
a hypothetical question assuming that its condition June 
1, 1946, was as described, (J. A. 37, 38, 39, 40 & 57j. The 
undisputed testimony of plaintiff was that the condition 
of the property was as described in the hypothetical ques¬ 
tion, (J. A. 71, 72 & 73). She also testified that she had 
been living in the District 27 years, and during that time 
her occupation had been buying, improving and Celling 
property and buying single-family dwellings and renovat¬ 
ing them into multi-family apartments; that she intended 
to buy the house for conversion to a two or multi-family 
house; that at the interview with defendant and her son 
only the one property was discussed; that she saw the 
house before contracting to buy about three times and 
workmen were making improvements and it was in the 
process of being converted into a two-family house; and 
that she had been buying furniture for houses for about 
15 years and the unattached furniture in the house was of 
a fair market value of $350.00 or $400.00. (J. A. 67 to 
75 and 90 & 103 & 104). 

Two expert witnesses for defendant each testifiejl that 
the fair market value of the property on June 1,1 1946, 
was $34,000., (J. A. 84, 92). One testified that the ioning 
of the area was restricted to one-family dwellings and 
plaintiff made known to the court that there was objection 
to the testimony and considered it inadmissible, (J. 81). 

One testified that its fair market value if it were concerted 
to a two-family dwelling was $14,000. to $20,000. and that 
the value of the lot was $15,000., (J. A. 95 & 101). |These 
witnesses both gave other testimony which, appellee con- 
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tends, adversely affects the weight of their testimony. 
(See argument below). 

A floor plan of the house and photographs of the house 
and lot were admitted in evidence, (Plaintiff’s Exhibits 
1, 2, a, b, c, e, f, j & 1). 

The Court took the case under advisement and there¬ 
after on December 2,1947, filed a memorandum as follows: 
4 ‘Judgment for plaintiff in the sum of Fifteen Thousand 
Two Hundred Dollars ($15,200.) difference between pur¬ 
chase price and actual sale on open market—plus title fees 
and costs.” (J. A. 105). On December 11, final judgment 
was ordered in the amount of $15,200.00 and costs, (J. A. 
105). No action was taken by defendant after the memo¬ 
randum of December 2, 1947. 

RULES INVOLVED 

.The pertinent parts of the Summary Judgment Rule 56 
provide as follows:— 

“* * * The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions, and admissions on 
flle, together with the affidavits, if any, show that, except 
as to the amount of damages, there is no genuine issue as 
to any material fact and that the moving party is entitled 
to a judgment as a matter of law.” 

“(e) Form of Affidavits; Further Testimony. Sup¬ 
porting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admis¬ 
sible in evidence, and shall show affirmatively that the 
affiant is competent to testify to the matters stated there¬ 
in.” 

Rule 46 provides as follows:— 

“Exceptions Unnecessary. Formal exceptions to rulings 
or orders of the court are unnecessary; but for all pur¬ 
poses for which an exception has heretofore been neces- 
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sary it is sufficient that a party at the time the ruling or 
order of the court is made or sought, makes known to the 
court the action which he desires the court to take or his 
objection to the action of the court and his grounds there¬ 
for; and, if a party has no opportunity to object to a 
ruling or order at the time it is made, the absence of an 
objection does not thereafter prejudice him.” 

The pertinent parts of Buie 52 provide as follows:— 

“Rule 52. Findings by the Court. 

“(a) Effect. In all actions tried upon the facts with¬ 
out a jury, the court shall find the facts specially and state 
separately its conclusions of law thereon and direct the 
entry of the appropriate judgment; * * * Requests for 
findings are not necessary for purposes of review. Find¬ 
ings of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the 

trial court to judge of the credibility of the witnesses.” 

• • • 

“(b) Amendment. Upon motion of a party made not 
later than 10 days after entry of judgment the court may 
amend its findings or make additional findings anq may 
amend the judgment accordingly • • *.” 

SUMMARY OF ARGUMENT 

The Summary Judgment as to liability was 
granted for the following reasons:— 

L The affidavit of plaintiff specifically sets 
the contract was read by defendant and her son 
tions asked by defendant and statements made 
indicating her understanding of the same; and that 
left with defendant and her son for over four hours 
she signed and delivered it in the presence of 
Defendant had ample opportunity to deny these 
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tions by her affidavit and her son’s affidavit. The allega¬ 
tions in defendant’s answer that sometime in the- month 
of May plaintiff represented that she was a real estate 
broker and desired a listing was not connected up with 
the contract itself. Defendant’s general and vague allega¬ 
tions that she did not understand the contract nor intended 
to sell the property according to its terms and thought it 
was an option or a listing were no sufficient rebuttal of 
plaintiff’s specific allegations and did not present a gen¬ 
uine issue of fact. 

II. Furthermore the record showed that plaintiff dealt 
fairly and honorably in connection with the execution of 
the contract and defendant was estopped to make the de¬ 
fenses above mentioned by the execution of the contract. 

III. Defendant’s answer did not allege mental in¬ 
capacity and the reasons it did not were apparent of 
record: 

(A) In October of 1946 her sanity was questioned 
and in November established in a jury trial. Conse¬ 
quently, defendant in December when she filed her 
answer could hardly plead mental incapacity. 

(B) The contract was executed May 19th, 1946. 
May 21st, 1946, she contracted again to sell to a third 
person and May 23rd conveyed the property to him. 

She consequently went as far as she possible could in 
alleging physical incapacity and ingeniously alleged that 
she was ill and her illness was such that she was unable 
to think clearly or understand fully her discussions with 
plaintiff. The authorities are clear to the effect that 
physical incapacity is not incapacity to contract. 

IV. While ordinarily a sworn answer serves as an affi¬ 
davit in opposition to Summary Judgment a mentally in¬ 
capable person cannot give admissible testimony of his 
acts while incapable and the answer was defective for this 
reason and also for its basic inconsistencies. 
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V. The reasons assigned in the answer for impossibil¬ 
ity of performance and the alleged mistake constitute no 
defense for:— 

(A) The contract does provide that defendant 
agrees to deliver her permit from the D. C. [for the 
installation of an additional kitchen, but provides fur¬ 
ther that when the property involved in the Contract 
is located in a jurisdiction other than the District of 
Columbia, the name of the jurisdiction in which prop¬ 
erty is located and the propier official thereof is sub¬ 
stituted automatically. 

(B) The agreement to deliver the permit is only 
a part of the contract which also agrees to Sell the 
property and furniture. Even if defendant had al¬ 
leged that there was no permit (which she did not 
do) this would not be a defense to the breach of the 
contract to sell the property and furniture. 

(C) The allegation that the property “wafe in an 
area restricted by covenant to single family dwell¬ 
ings^ did not render the contract illegal nor void nor 
impossible of performance. Defendant cou)d still 
have complied with the contract by delivering her per¬ 
mit to plaintiff. 

(D) There is no allegation nor proof anywhere in 
the record that defendant did not have the permit 
when she agreed to deliver it. And if she h^d ten¬ 
dered such proof, it would have been inadmissible 
because she would be attempting to prove her own 
fraud as a defense. 

There was no error in assessing damages:— 

VI. The amount of damages was a question of fact. 

VII. There was evidence sufficient to support an award 
of $21,600 much less of $15,200. The difference between 
the purchase price and the market value was increased by 
the $6,000. difference between the second trust and its 
market value and the $400. top value for the furniture. 

VIII. This contract was governed by the laws of Mary- 
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land where the property was located and the authorities 
there established that the measure of damages was the 
difference between the value with the permit for a two- 
family dwelling, and the purchase price. 

IX. Defendant in the contract, and in fact, repre¬ 
sented that she had the permit to use the property as a 
two-family dwelling and she was estopped to plead her 
own fraud by denying the truth of her own statements. 

There was no error in failing to find facts and conclu¬ 
sions of law. 

X. This was a summary judgment granted and hear¬ 
ing to assess damages, not a trial within the meaning of 
rule 52 A. 

Appellant cannot rely on the alleged errors in failing 
to make findings of fact and conclusions of law and in the 
Court’s memorandum. 

XL What the court meant in saying “difference be¬ 
tween purchase price and actual sale on open market” was 
actual value on open market If defendant had made this 
point in the Lower Court, or asked for findings of fact and 
conclusions of law, this error, probably typographical, 
could easily have been remedied. Rule 46, while abolish¬ 
ing exceptions continues the requirement that a party 
make “known to the court the action which he desires the 
court to take or his objection to the action of the court 
and his grounds therefor.” Between the time of the mem¬ 
orandum and the order granting judgment and within ten 
days thereafter the defendant had ample opportunity to 
object to the memorandum and asks for findings of fact 
and conclusions of law. She did neither and either would 
have obviated the alleged errors she now seeks to rely on 
here. The order granting judgment did not include any 
award for title fees. 
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ARGUMENT 

THE SUMMARY JUDGMENT AS TO LIABILITY. 

I 

I. The Record Showed Specific Facts Undisputed and 
Only Conclusions and Vague and Insufficient Facts in 
Reply. 

I 

I 

These facts were alleged in plaintiff’s affidavit: She 
waited until Comdr. Hoffman was there to present 'the con¬ 
tract and presented it about noon, May 19, 1946, together 
with a letter describing it as an offer to purchase by her, 
to both Comdr. Hoffman and Mrs. Hoffman, his imother, 
the defendant, who was sitting in bed. They bojth read 
the contract and Mrs. Hoffman asked plaintiff a 'number 
of questions indicating that she understood the transaction 
and said the price of $32,300 net was too small, Plaintiff 
then left leaving the letter and contract with Mrs. Hoffman 
and her son. A few hours later Comdr. Hoffman called 
and said his mother would accept the contract, plaintiff 
then returned at 4:30 P. M. and Mrs. Hoffman signed and 
delivered the contract to plaintiff. Mrs. Hoffman jsaid to 
plaintiff that she had left personal effects in the house 
which she needed and were not included in the sale and 
plaintiff then agreed that they would not be included in 
the sale. Plaintiff made no attempt to persuade defendant 
to sign the contract. During the entire time of both the 
interviews Mrs. Hoffman seemed to be in the possession 
of all her faculties. The questions she asked were intelli¬ 
gent ones, and she seemed to listen to everything tHat was 
said and to comprehend fully the nature of theA ransac- 
tion. This affidavit was filed December 19, jjg4W|(J. A. 
18). The Summary Judgment was rendered A$ril 17, 
1947, (J. A. 104). Consequently the defendant had ample 
opportunity to file her son’s affidavit, or her own affidavit 
denying the facts, but did not do so. The allegationsW 
the second amended answer do not deny these facts, at 
does say that defendant was unable to think clearly and 
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understand fully the transaction, and believed it to be an 
authority to list and an option and never intended to sell 
on the terms of the contract, but there is no denial or ex¬ 
planation of the fact that she received the contract sitting 
up in bed, asked intelligent questions about it, protested 
that the price was too low, kept the contract for 4 y 2 hours, 
signed and delivered it in the presence of her son and 
plaintiff and then said she had personal effects in the 
house which she needed and they were not included in the 
sale. It was to cover just such a situation as this that the 
rule requires that a summary judgment be rendered 
where there was no genuine issue of fact presented. 

Schreffler, et al, v. Bowles, (C. C. A. 10th 1/12/46, reh. 
den. 2/23/46), 153 F(2d) 1, was an action by Bowles as 
Administrator of the 0. P. A. to recover treble damages 
for violations of the price regulations in the purchase and 
sale of steel products at prices in excess of the ceilings. 
Attached to the complaint as Schedule A was an exhibit 
containing an itemized list of the overcharges. Defendant 
filed an answer containing nine separate defenses, includ- 
in a general denial. Plaintiff thereupon moved for summary 
judgment under Rule 56, supported by affidavits of the 
accountants who prepared Schedule A to the effect that 
the figures in the schedule were taken from defendants 
books. The Trial Court granted the motion and the Cir¬ 
cuit Court of Appeals held that the general denial was in¬ 
sufficient to raise a genuine issue of fact saying:— 

“The salutary purpose of Rule 56 is to permit 
speedy and expeditious disposal of cases where the 
pleadings do not as a matter of fact present any 
substantial question for determination. Flimsy or 
transparent charges or allegations are insufficient to 
sustain a justifiable controversy requiring the submis¬ 
sion thereof. The purpose of the rule is to permit 
the trier to pierce formal allegations of facts in plead¬ 
ings and grant relief by summary judgment when it 
appears from uncontroverted facts set forth in affida- 
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vits, depositions or admissions on file that there are 
as a matter of fact no genuine issues for trial.’’ 

On motion for summary judgment, the parties litigant 
must fully disclose all evidence which sheds any light in 
explanation of the allegations which appear in the plead¬ 
ings :— 

Bowles v. Ward (Dist. Ct. Pa. 1946), 65 F. Supp. 880. 

In Griffin v. Griffin, 327 U. S. 220, 90 L. ed. 635, see 
pp. 638, 639 & 644, the Supreme Court held at p. 644, in 
finding under the summary judgment rule what facts ap¬ 
peared without substantial controversy, that defendant’s 
defense that the judgment sued upon was obtained by 
fraud was only supported by allegations of legal conclu¬ 
sions in his answer and unverified statements of fiis sus¬ 
picions and as follows:— “We thus find no basis for 
the allegation that the judgment was procured or in some 
way affected by fraud, * * 

In Sabin v. H. 0. L. C., (C. C. A. 10th 1945), 151 F(2d), 
541, the Court sustained a summary judgment on the 
grounds that some of the allegations in opposition to the 
facts stated by the moving party were mere conclusions 
and not statements of fact and the others were top flimsy 
to present a substantial question. 

See also:— 

N. L. R. B. v. Montgomery Ward & Co., 79 U. S. App. 
D. C. 200,144 F(2d) 528; 

Piantadosi v. Loew 7 s, Inc., 137 F(2d), 534. 

I . 

In Farrall, et al, v. D. C., etc. Union, 80 U. S. App. D. C. 
396, cited by appellant this Court said, in discussing the 
effect to be given an affidavit in support of a motion for 
summary judgment, at p. 397:— 

On the other hand, of course, if tie aver¬ 
ment in the complaint is a mere conclusion or vague 
generality without specification, and the affidavit 
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asserts facts which are undisputed, and it thus appears 
that there is in truth no genuine issue of fact, the 
court may act upon that premise. * # 

In the Wittlin case cited by appellant the Motion for 
Summary Judgment was unsupported by affidavits, and 
signed only by counsel. Also insofar as it affects the issues 
in this case it is in conflict with the Supreme Court dicta 
in Griffin v. Griffin, cited above. 

In Perir-Ken v. Warfield, (C. C. A. Ky. ’43), 137 F(2d) 
871, cer. den., 320 U. S. 800, 88 L. ed. 483, reh. den., 321 
U. S. 803, 88 L. ed. 1089, the court said at p. 877:— 

“The rule should not be used by the Court for the 
trial of disputed questions of fact upon affidavits, but 
when it is invoked by either party to a case and a 
showing is made by the movant, the burden rests on 
the opposite party to show that he has a plausible 
ground for the maintenance of the cause of action 
alleged in his complaint, or if a defendant, that he 
has a ground of defense fairly arguable and of a 
substantial character.” 

n. Plaintiff was Fair and Honorable in Her Dealings 
with Defendant and the Alleged Defenses of Lack of Un¬ 
derstanding, Did not Intend, etc., are not Valid. 

Keyser v . Hitz, 133 U. S. 138, 33 L. ed. 531, was a pro¬ 
ceeding in the D. C. to assess Mrs. Hitz for statutory 
liability on shares in a savings bank. One of her defenses 
was that she never became a stockholder and dividend 
checks to her order allegedly endorsed by her were intro¬ 
duced in evidence. The Supreme Court said at 33 L. ed. 
p. 537: 

“If she endorsed them (the dividend checks) or 
either of them, she is estopped to say that she did not 
know their contents, and was not the owner of the 
shares of stock upon which the dividends were de¬ 
clared; for each check discloses upon its face that it 
was payable to her order, and was for dividends on 



stock standing in her name on the books of the Bank.” 
(Words in parenthesis added). 

Defendant was charged with knowledge of the contents 
of the contract she signed and cannot now say itj was a 
listing or option and she didn’t understand and <jiid not 
intend. If such things were defenses, no man could be 
sure that contracts would be honored: 

The Supreme Court held in Upton v. Tribilcock, 91 U. S. 
45, 23 L. ed. 203 at p. 205 as follows:— 

j 

“That the defendant did not read the charter and 
by-laws, if such were the fact, was his own fault. It 
will not do for a man to enter into a contract and, 
when called upon to respond to its obligations,jto say 
that he did not read it when he signed it, or did not 
know what it contained. If this were permitted con¬ 
tracts would not be worth the paper on which they 
are written. But such is not the law.- A contractor 
must stand by the words of his contract; and; if he 
will not read what he signs, he alone is responsible 
for his omission.” 

One who signs cannot say he did not read and Under¬ 
stand :— 

G. L. Webster Co. v. Trinidad Beau <S> Elev. Co., (C. C. A. 
Va. ’38), 92 F(2d) 177, where the Court said:— 

“The commerce of this vast country could not be 
carried on if written contracts of the character 6f the 
one here, plain and unambiguous in its terms, could be 
breached at will without any resulting liability.^; 

Fidelity <& Guaranty Corp. v. BUquist, (C. C. A. Wash. 
’40) 108 F(2d) 713. 

In B. <& 0. R. R. v. Morgan, 35 App. D. C. 195, cited by 
appellants, Mrs. Morgan testified the claim agent of the 
railroad called on her the morning following a sejrious 
accident, paid her some money and induced her to sign a 
release of her entire claim by actions leading her to believe 
that it was a receipt for compensation for her hat and three 
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days’ time. The Court of Appeals held there was suf¬ 
ficient evidence of fraud and said:— 

“A written contract is the highest evidence of its 
terms and it is the duty of contracting parties to 
acquaint themselves with its contents before signing. 
The statement of one signing, in the full possession 
of his faculties, that he did not read it, and therefore 
did not know what he was signing, will not, in law, 
constitute an excuse. As was said in Chicago, St. P. M. 
& 0. R. Co. v. Belliwith, 28 C. C. A. 358, 55 U. S. 
App. 113, 83 Fed. 437: ‘If one can read his contract, 
his failure to do so is such gross negligence that it 
will estop him from denying it, unless he has been 
dissuaded from reading it by some trick or artifice 
practised by the opposite party.’ We think there was 
evidence tending to show that this is what happened 
in the present case. The plaintiff was induced to sign 
the paper believing that she was signing a receipt for 
compensation for her hat and three days’ time.” 

In the instant case no trick or artifice was employed. It 
is undisputed that plaintiff left the contract with the de¬ 
fendant and her son and in answer to a telephone call 
came back later when the contract was signed and delivered 
by defendant in the presence of her son. 

In Reed v. Kellerman, 40 F. Supp. 46, the court said:— 

“Mrs. Kellerman’s testimony that when she signed 
the Consent she thought ‘it was a legal paper for ex¬ 
changing bonds’ is incredible. 

“• • • Mrs. Kellerman is, of course, bound by the 
provision of the consent. It is well settled that a per¬ 
son who, before signing a contract, fails to read its 
contents; or, if he is unable to read, fails to demand 
that it be read and explained to him is bound by the 
provisions of the contract.” # • *. 

And see:— 

Toledo Computing Scale Co. v. Garrison, 28 App. 

D. C. 243; 

Hayes v. Travelers Ins. Co., (C. C. A. 10), 93 F(2d) 

538, 125 A. L. R. 1053. 
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III. Defendant’s Answer was Ineffective to 
Mental Incapacity. 

A. 


Allege 


a con- 


Affidavit of counsel for defendant asking for 
tinuance of plaintiff’s motion for a summary judgment 
stated that a petition for a writ de lunatico inquirendo 
had been filed, passed through mental health, and ^vas set 
for jury trial November 13, 1946, (J. A. 13). Appellant in 
her brief, p. 3, concedes that this proceeding resulted in a 
final adjudication of sanity. Consequently, defendant could 
hardly plead mental incapacity in her 2nd amended 
filed December 9,1946. 


answer 


If defendant had plead mental incapacity, the inconsist¬ 
ency of this plea with her actions in contracting with an¬ 
other party May 21, 1946, (J. A. 86), and conveying to 
that other party by deed dated May 23, 1946, (par. i, J. A. 
2), would have been embarrassing to say the leasts 

A. & B. 

Consequently, she plead physical incapacity. Bui phys¬ 
ical incapacity is not incapacity to contract: 

i 

“It is only where his contractual incapacity is total 
that it can be laid down broadly that a party to a trans¬ 
action cannot enter into a contract”:— 

1 A. L. I. Restatement Contracts, p. 21, sec. 18 (b). 

In Mead v. Gilbert, 170 Md. 592, 185 A. 668, the Contro¬ 
verted issues of fact were: 1. Whether a grantor was 
mentally competent when she executed a deed of £ift to 
her son, 2. whether her son stood in a confidential re¬ 
relation to her at that time and 3. whether her execu¬ 
tion of the deed was procured by fraud. It was undis- 
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puted that Mrs. Mead, the grantor, was between seventy 
and eighty years old and extremely ill when she executed 
the deed, which was the day before she was taken to a 
hospital, when she was in bed, seemed to be very weak and 
in great pain. The testimony as to her condition is set 
forth on pages 596 to 603 of 170 Md. The Court held at 
p. 603 that the evidence on the first issue was insufficient 
to establish mental incapacity and:— 

“*** The physical condition of a grantor in a deed, 
or a testator in a will, as the case may be, is never 
material or -relevant unless it appears by competent 
evidence that the physical condition did in fact affect 
the mental condition of the grantor or testator, (cit¬ 
ing authorities). The mere fact that the grantor was 
at the time she executed the deed extremely weak and 
in great pain, in the absence of any evidence to show 
that that condition affected her mental capacity, was 
not sufficient to overcome the presumption that when 
she executed it she possessed sufficient mental capacity 
to make a valid and binding contract,’ 7 (citing authori¬ 
ties). (Words in parenthesis added) 

In Colburn v. Ellers, 160 Md. 104, 153 A 14, one of the 
questions was whether -a deed made by a man 78 years 
old and stricken with paralysis at the time of execution 
should be set aside for mental incapacity. The Court of 
Appeals of Maryland said at 160 Md., p. 107:— 

“The contention that the grantor was mentally in¬ 
competent at the time he executed the deed appears 
to rest upon the theory that his age and his physical 
debility were sufficient in themselves to justify such 
an inference. But the law is otherwise. While ex¬ 
treme physical weakness due to age, casualty, or dis¬ 
ease is a relevant circumstance, to be weighed and 
considered in determining the existence of that degree 
of mental capacity required for the execution of a 
valid deed or contract, it is not necessarily conclusive 
nor even controlling. In Higgins v. Carlton, 28 Md. 
115, it was stated in the caveatee’s seventh prayer, 
which this Court approved, that ‘neither age nor sick¬ 
ness, nor extreme distress, nor debility of body, will 



affect the capacity to make a will if sufficient intelli¬ 
gence remain. ’ And in Underhill on Wills the same 
principle is expressed in the following language: ‘But 
physical weakness, whether arising from injuries 
caused by accident, or from illness or old age, while 
material to be considered upon the question of 1 capac¬ 
ity and of undue influence, is not conclusive as to 
either. It is well settled that a person may enjoy full 
testamentary capacity while he is suffering from ex¬ 
treme physical weakness or from the violence of dis¬ 
ease. He may have been in an extreme state of I weak¬ 
ness, bedridden and speechless, utterly unable to move 
his limbs or to raise his hands to grasp the peii with 
which the signature to the will is made, and yet exe¬ 
cute a valid will.’ ” 

Under D. C. Code T-29, Sec. 21, declaring that njo will 
shall be valid unless the person making it be of sound 
and disposing mind and capable of executing a valid deed 
or contract, the test of testamentary capacity is the Capac¬ 
ity of making a valid deed or contract and it is not neces¬ 
sary that testator should have a perfect memory, and that 
his mind should be wholly unimpaired by age, sickness, or 
other infirmities:— 

Lewis v. American Security & Trust Co., 289 F. 916, 
53 App. D. C. 258. 

Even an insane person may have lucid intervals and his 
contracts then made are valid and binding: 

I 

Critchfield v. Easter day, 26 App. D. C.89. 

Feebleness of mind, in the absence of fraud or deception, 
does not invalidate a contract: 

Cain v. Warford, (Md. 1870), 33 Md. 23. 

I 

IV. The Answer Did not Raise a Genuine Issue of 
Capacity Because of Basic Impossibilities and Inconsist¬ 
encies. 

Rule 56 e, F. R. C. P. requires that an opposing affidavit 
to a motion for a summary judgment be made on personal 
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knowledge, shall set forth such facts as would be admis¬ 
sible in evidence and shall show affirmatively that the affiant 
is competent to testify. How could a witness establish his 
own mental incompetency by his unaided testimony? Fur¬ 
thermore the answer filed asks the Court to believe that 
the witness was capable of understanding a listing for sale 
and an option to buy but did not understand an outright 
sale. This was at least what the Circuit Court of Appeals 
in the Sabin case, cited above, held to be a “gauzy” 
defense insufficient to raise a genuine issue. 

V. Alleged Impossibility of Performance and Mistake 
were Not Valid Defenses. 


A. 

Not only does the contract provide that D. C. means 
Maryland, but the parties were dealing with respect to 
only one property located in Maryland and there was no 
mistake. 

In Baker & Smith v. Gottlieb, Inc., 132 F(2d) 18, 76 
U. S. App. D. C. 403, Baker contracted with Smith and 
Gottlieb to buy a piece of real estate in Takoma Park, 
Maryland. The contract was on a District of Columbia 
form which provided that taxes were to be adjusted accord¬ 
ing to the certificate of taxes issued by the Collector of 
Taxes of the District of Columbia except that assessment 
for improvements completed prior to the date of the con¬ 
tract should be paid by the seller Smith & Gottlieb. After 
payment of the purchase money and delivery of the deed 
the buyer received notice of a sewer assessment by the 
"Washington Suburban Sanitary Commission in the amount 
of $367.78. The Municipal Court held for the defendant 
and the buyer appealed. This Court reversed, saying:— 

“The facts that the contract was made in the Dis¬ 
trict of Columbia and that it was made on a District 
of Columbia form do not affect the situation. • • • 
The parties were dealing with relation to specific prop- 
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erty and mutually understood the covenants then 
agreed to to be applicable to that property. Re¬ 
versed.” 

B. 

The agreement of defendant to deliver her permit to 
use the property as a two-family dwelling was only cjne of 
the things she agreed to do. She also agreed to convey 
the house, lot and furniture. If she had alleged that it was 
impossible for her to deliver the permit, that could not 
have possibly been an excuse for breaching the entire 
agreement. 

C. 

Defendant relies on the allegation in her answer that 
the property “was in an area restricted by covenant 
to single-family dwellings” as rendering the contract to 
sell the property and deliver her permit for its use as a 
two-family dwelling illegal and void and impossible of per¬ 
formance. In the past few years crowded conditions in 
Washington and vicinity have resulted in many relaxations 
of requirements of single-family occupation. Having such 
a permit was not at all inconsistent with the house being 
located in a restricted area. 

A., B. & 0. 

“Equity will not as a rule, enforce a restriction where 
the vicinity has so changed in its character and environ¬ 
ment and in the uses to which it may be put as to make it 
unfit or unprofitable for use if the restriction be enforced, 
or where to grant relief would be a great hardship oh the 
owner and no benefit to the complainant, etc.”:— 

Castleman v. Avignone, 56 App. D. C. 253, at p. 2^8. 

Impossibility of performance or mistake of fact because 
of a covenant may be a defense to an action for specific 
performance, but not to an action for damages: Schwartz 
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v. Westbrook, 81 U. S. App. D. C., 64, 154 F(2d) 854, is 
right in point on this. In that case a man could not carry 
out his contract to lease because of a covenant and specific 
performance was denied, but damages for breach of con¬ 
tract given and a defense of mistake overruled. 

In Stern v. Ace Wrecking Co., (D. C. Mun. Ct. of Ap¬ 
peals, 1944), 38 A (2d) 626, in an action for breach of a 
contract to sell material in sheds where the seller had no 
right to sell because of a prior transfer, the Court in a 
well reasoned decision overruled a defense of impossibility 
of performance, saying that “as the Supreme Court has 
held a vendor is bound to know that he can deliver that 
which he professes to sell. ,, 

In Young v. De Vito, (Mun. Ct. of App. 12/3/47), 56 Atl. 
(2d) 558, the Court held that the mere fact that a person 
does not own what he contracts to sell does not render 
the contract void. It may form the basis of a suit for 
damages if it is not performed. 

In Dmenhower v. Hayes, 35 App. D. C. 65, 33 L. R. A. 
(N. S.) 698, this Court held that one who makes a promise 
which cannot be performed without the cooperation of a 
third person cannot successfully plead impossibility of per¬ 
formance when he cannot secure the required consent or 
cooperation. 

Embry v. Lewis, (Tex. Civ. App.), 19 S. W. (2d) 87, 
holds that defendant with knowledge of impossibility of 
performance at the time a contract was made, cannot urge 
such impossibility as a defense. 

To the same effect: 

Ludlow v. Free, (Ind. 1944), 55 N. E. (2d) 318, 222 
Ind. 568. 

And see: 

Paine v. Parkhurst, 205 F. 740, 744,126 C. C. A. 195. 



If impossibility and mistake were defenses where the 
contract conld not be performed because of a defect in 
title affecting a portion of the subject matter, ho un¬ 
scrupulous man could be held to sell anything he <jlid not 
completely and clearly own at the time he contracted and 
no person could rely on any contract of sale of real estate 
unless the title was searched before the contract was! made. 

D. 


Defendant could not deny that she had the permit be¬ 
cause she would be pleading her own fraud which is not 
permitted. 

“The doctrine of estoppel is applied with respect to 
representations of a party, to prevent their operating as 
a fraud upon one who has been led to rely upon them. 
They would have that effect, if a party who, by his state¬ 
ments as to matters of fact, * * * had designedly induced 
another to change his conduct or alter his condition in 
reliance upon them, could be permitted to deny the truth 
of his statements, * * 

The Supreme Ct. of the U. S. in Insurance C. v. Mtiwry, 
96 U. S. 544, 24 L. ed. 674. 

In Maclnovec v. Shipley, 189 A. 223, 171 Md. 33S, the 
Shipleys had purchased a business and a lease of the real 
estate in which the business vras located from Mrs. Macho- 
vec’s father. The father had told the Shipleys that he 
had the entire interest in the property leased in Mrs. 
Machovec’s presence when as a matter of fact he only had 
a life interest and Mrs. Machovec had the remainder under 
a deed which had been placed of record. Upon the death 
of the father Mrs. Machovec brought ejectment and the 
suit was dismissed. The Court of Appeals held that 
Mrs. Machovec was estopped to plead her title by the rep¬ 
resentation that her father was the only owner and af¬ 
firmed. 

In DeitricJc v. Grecmey, 309 U. S. 190, 84 L. ed. 694! re . 
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versing Greaney v. Deitrick, 103 F. (2d) 83, mod. Deitrick 
v. Greaney, 23 F. Supp. 758 reh. denied, 309 U. S. 697, 84 
L. ed. 1036, suit was brought by the receiver of a bank 
to recover on a note given to the bank by one of its directors 
as a substitute for shares of stock illegally purchased with 
the understanding that the note was not to be paid. The 
Supreme Court held that the defendant could not resort to 
this defense and said:— 

“It is a principle of the widest application that 
equity will not permit one to rely on his own wrongful 
act as against those affected by it but who have not 
participated in it, to support his own legal title or to 
defeat a remedy which except for his misconduct would 
not he available.” (Emphasis ours). 

In Southern Ice Co. v. Morris, (C. C. A. 5, 1915), 219 F. 
551,135 C. C. A. 319, affirming D. C. 1914— Morris v. South¬ 
ern Ice Co., 214 F. 168; plaintiff Morris sold an ice plant to 
defendant Southern Ice Co. for $100,000.00 cash and ac¬ 
cepted as payment of $50,000.00 of the purchase price stock 
of the par value of $50,000.00. Morris was induced to do 
so by the representation of defendant’s agent that the 
stock was worth par on the market. The stock was only 
worth about $40,000.00 on the market and plaintiff sued to 
recover the difference. Defendants contended on demurrer 
to the petition and at the trial that plaintiff must show 
that the value of the property sold was the purchase price 
of $100,000.00. The lower court held, however, that de¬ 
fendants were estopped from pleading or proving that the 
ice plant was worth less than $100,000.00. The Circuit 
Court of Appeals sustained the District Court, saying:— 

“* * • A purchaser who so acquires property at 
the price asked for it, half of that price being paid 
in cash and the other half in what is represented by 
him to be the equivalent of cash, thereby estops him¬ 
self from claiming that such price was other than the 
value of the property, or that the seller was not dam¬ 
aged as a result of what he so accepted as the equiva¬ 
lent of cash turning out to be substantially less valu¬ 
able than it was represented to be. * * * 
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“As the transaction by which the ice plant was dis¬ 
posed of involved an admission by the defendant that 
it was worth $100,000.00, it was not incumbent on de¬ 
fendant to aver and prove its value.” 

To the same effect: 

; 

Jones Store Co. v. Bean, 56 F(2d) 110, cer. den. Bean 
v. Jones Store Co., 286 U. S. 559, 76 L. ed. 1292; 

Jouan v. Bivoll, 14 S. Ct. 1204, 154 U. S. 657, 88 L. 
ed. 1092; 

Bustin Grain Co. v. McAllister, (C. C. A. Ark. 1924), 
296 Fed. 611; 

Lamborn v. Cle. Trust Co., (C. C. A. Ohio 1929), 29 
F(2d) 46. 

To hold such would give a person a premium for fraud 
and wrongdoing and put him in a better position than if 
he had done no wrong. 

And see: Wehrman v. Conklin, 155 U. S. 314, 39 L. ed. 
167, where the Supreme Court held that a bill in equity to 
enjoin ejectment and clear title on the ground of estoppel 
was maintainable and sustained the lower courts action 
in quieting title and enjoining defendant from assenting 
his title. 

And see: Elgin v. Housing Authority, (Dist. Ct. Md. 
1943), 52 Fed. Supp. 250 at p. 255. 

THERE WAS NO ERROR IN ASSESSING DAMAGES. 

VT. The Amount of Damages was a Question of Fact. 

The lower court acting in the same capacity as that of 
a jury in rendering its verdict was entitled to consider the 
evidence of value and decide upon the amount. He had 
before him not only the testimony of the experts, blit a 
floor plan of the house, (plaintiff’s Ex. 1), and photo¬ 
graphs of the property, (plaintiff’s Exhibits 2, a, b, |c, e, 
f, j, & 1). It is too well settled to justify the citatio^i of 
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more than one of the numerous authorities on the point 
that his finding as to damages was final if supported by 
any evidence. 

“The verdict of a jury, like the findings of a judge who 
tries a case without a jury, constitutes a final determination 
of disputed facts, where the evidence is of such character 
that intelligent persons may honestly differ as to what was 
actually proved.”: 

Friedman v. Decatur, 77 U. S. App. D. C. 326, 135 F. 
(2d) 812. 

VII. There Was Ample Evidence to Support the Award 
of $15,200.00. 

As a matter of fact the evidence would have supported 
an award of $21,600.00. A tabulation of evidence fol¬ 
lows :— 

Mrs. Daniel Partridge, Jr., 

Value of furniture, (J. A. 71) _$350. to $400.00 

Medford Canby, 

Market value of property June 1, 1946 

For use as a two-family (J. A. 40).. 47,500.00 
For use as a one-family (J. A. 54).. 42,500.00 

Frank Luchs, 

For use as a two-family, (J. A. 57)_ 46,500.00 

For use as a one-family (J. A. 62)_ 42,000.00 

Land alone (J. A. 65) . 14,000.00 

Reproduction cost of house (J. A. 63) 

100,000 cu. ft. @ 65c per cube 65,000.00 
Depreciation 50%. 32,500.00 

Net reproduction cost. 32,500.00 

Value of $12,000.00 promissory note @ 

5% payable $75.00 per mo., principal 
and interest until paid, secured by 
second trust on house, (J. A. 66) _ 6,000.00 

Louis C. Leigh, 

Market value of entire property June 1, 

1946, (J. A. 84)_ 34,000.00 
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F. Latimer Barkley, 

Market value of entire property June 
1, 1946, (J. A. 92), 

For use as one-family. 34|000.00 

For use as two-family, (J. A. 95), 

14,000.00 to 20,000.00 

Land alone (J. A. 101). 15,000.00 

Evidence most favorable to plaintiff 

Value of furniture. '400.00 

Value of land and dwelling .... 47,500.00 
Purchase price .... 32,300.00 
Less decrease be¬ 
cause of terms 
(decrease in value 
of 2nd trust) _ 6,000.00 


26,300.00 26,300.00 21 


200.00 


Total . 

To this could be added: 

Mr. Barkley’s value of land 15,000.00 
Mr. Luchs’ value of land.... 14,000.00 


21 


600.00 


000.00 


A4VVV«VV 

It would be more nearly true to say that the evidence 
compelled an award of at least $15,200.00 than ijo say 
that that there was no evidence to support that award. 

Mr. Canby’s and Mr. Luchs’ testimony showed that they 
were experienced, intelligent and well qualified appraisers. 

Mr. Leigh was very much interested, (J. A. 84 to 89). 

The hypotheses as to the condition of the property) June 
1,1946, in the hypothetical question were fully established 
by the testimony. If such a question were not admissible, 
it would be impossible to present expert testimony as to 
the value of any property by an expert witness who was 
not personally familiar with the condition of the property 
on the valuation date. 

Mr. Barkley was influenced by hearsay, (J. A. 96), he 
did not take rental value, investment value, nor reproduc¬ 
tion cost into consideration, in valuing the property, (J. A. 


i 
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97 & 98), he considered the house a monstrosity (J. A. 
99) and the photographs showed otherwise, (plaintiff’s 
Exs. 2a, b, c, e, f, j & 1), and he valued the land at a 
higher price than a valuation of the house and land as a 
two-family dwelling, (Compare J. A. 95 with J. A. 101). 

Both Messrs. Leigh and Barkley were obviously influ¬ 
enced by the sale of May 21, 1946, at $34,000. But this 
sale was a sale by a seller forced to sell at that time to 
avoid specific performance by plaintiff in this suit. This 
is borne out by the circumstances and by the- fact that 
although it ordinarily takes at least thirty days to search 
the title to real estate and settle and consummate a sale 
(of which this Court can take judicial notice) this sale 
went to deed two days later, May 23, and the deed was re¬ 
corded eight days later, May 29th. 

VIII. The Measure of Damage was the Difference Be¬ 
tween the Value as a Two-Family Dwelling and the Pur¬ 
chase Price. 

Damages should be measured according to the laws of 
Maryland where the property was located. The case of 
Pendergast v. Reed, 29 Md. 398, 96 Am. Dec. 539, is con¬ 
trolling. In that case Reed was master of a vessel, one- 
eighth of which was owned by Pendergast. He represented 
that the cost price of the vessel was $34,000.00 and re¬ 
ceived from Reed one-eighth of that price as the purchase 
price of a one-eighth share in the vessel. He discovered 
later that the actual cost price was only $25,500.00 and 
brought action for fraud and deceit. The court charged 
the jury that the measure of damages was the difference 
between the actual cost price of the vessel and the repre¬ 
sented cost price thereof. The court rejected prayers of 
defendant to the effect that the measure of damages was 
the difference between the actual value of the interest 
and the amount paid by plaintiff therefor. Verdict was for 
palintiff Reed and defendant Pendergast appealed. Counsel 
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for defendant argued that the matter was demnum absque 
injuria and Reed entitled to nominal damages only. The 
Court of Appeals sustained the lower court and said:— 

“He (Reed) had the right to all the profits of 
his purchase and contract as he made it, and it is no 
answer to his action to say, that though the representa¬ 
tion was false, yet the actual value of the thing sold is 
equal to what such false representations induce4 him 
to pay for it.” (Word in parenthesis ours) 

Damages allowed for breach of contract should compen¬ 
sate the injured party for the loss he has sustained as a 
result of the breach, and the Court should endeavor to place 
the injured party, as far as possible by monetary award, 
in the position he would have been if the contract had 
been properly performed: 

Pa., etc., Ins. Co. v. Nussenger, 29 A (2d) 653 (Md. 

1943). 

Plaintiff might recover to the extent of damages proved 
to have been sustained as the direct consequences o£ the 
fraud: 

McAleer v. H or sly, 35 Md. 439. 


Plaintiff in fraud and deceit case entitled to recover 
such damages as are the natural and necessary result of 
the false representations: 1 

Buschmm v. Codd, 52 Md. 202. 


IX. Defendant was Estopped to Deny the Truth of] Her 
Own Statements that the Property Could be Used as a Two- 
Family Dwelling. 

The undisputed testimony of a disinterested witness 
was as follows: 

“• * * I said to her: You are making a kitcheu on 
the second floor, and they always told me that wasn’t 
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permitted to have rooms or roomers in that section, and 
she said: They wouldn’t have given me a permit if it 
wasn’t allowed, and I said: Did they? And she said: 
Yes. 

“Q. Did she say anything else about that permit? A. 
Well, she said she was making it into another apartment. 
She didn’t know how many. She would not be up there 
alone. She didn’t know how many she might make.” 

(J. A. 28 & 29) 

“Bv Mr. Yochelson: • 

m 

“Q. Did Mrs. Hoffman show you any permit for the 
installation of a kitchen? A. No, I took her word for it. 
She said she had them because I had told her— 

“Q. (Interposing) Just what did she say? A. She 
said she had a permit to make it into apartments. 

“Q. Did she tell you how many apartments? A. She 
didn’t sar. 

“Q. Did she tell you how she got the permit? 

“A. No, she didn’t say. I suppose she got it le¬ 
gally. She said she had it. 

“Q. She said she had it? A. Yes, she said she had 
the permit. 

“Q. Exactly what did she tell you about the permit? 
A. I said to her: I didn’t think that you could make 
apartments in that locality, and she said: Well, they 
would not give me a permit if they weren’t allowed. 

“I said: Have you a permit? And she said: Yes. 

“Q. Did she say whether it was a permit to remodel 
the house or a permit to make a new apartment? A. She 
said for apartments. I spoke pointedly about an apart¬ 
ment because she was making an apartment on the second 
floor, which I didn’t think was permissible.” (J. A. 31). 

In the contract itself defendant agreed to deliver her 
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permit to make the house a two-family dwelling, (par. 17, 
J. A. 7). Defendant could not deny the truth of het own 
representations to mitigate damages. The authorities cited 
here under VD at pages 25, 26 & 27 of this brief are 
applicable. 

THERE WAS NO ERROR IN FAILING TO MAKE 
FINDINGS OF FACT AND CONCLUSIONS 

OF LAW. 

X. This was a Summary Judgment Proceeding ana Not 
a Trial Within the meaning of Rule 52A. 

Prudential Ins. Co. v. Goldstein, (E. D. N. Y. 1942), 
43 F. Supp. 767 holds that a Summary Judgment pro¬ 
ceeding is not a trial in the sense of rule 52 providing 
that in actions tried upon the facts without a jury the court 
shall find the facts specially, etc. 

i 

Findings of fact and conclusions of law are not required 
where motion for summary judgment is granted:— 

Lindsey v. heavy, (U. S. CCA 9 ’45), 149 F (2d) 899; 

Huffman v. N & W Ry. Co., (W D Va 1947) 71 Fed. 
Supp. 564. 

And see: 

Burman et al v. Lenkin Constr. Co. et al, 80 TJ. S. App. 
D. C. 125, 149 F (2d) 827. Where the record as a whole 
does not present a genuine issue of any material fact case 
will not be sent back for special findings of fact. 

Appellant Cannot Rely on the Alleged Errors in fail¬ 
ing to Make Findings of Fact and Conclusions of Law and 
in the Court’s Memorandum: 
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XI. The Court’s memorandum allowing $15,200 as the 
difference between the purchase price and actual sale on 
open market was obviously a typographical error in the 
use of sale instead of value. It would have been corrected 
had the appellant drawn it to the court’s attention in any 
one of the many ways available, or if appellant had moved 
for findings of fact and conclusions of law. Appellant did 
not make known in any way to the lower Court the conten¬ 
tions she now makes in connection with these two things. 

In Johnston v. Reily, (U. S. C. A. D. C. 1947), 160 F(2d) 
249, this Court said as follows:— 

“* * * Rule 46 of the Federal Rules of Civil Pro¬ 
cedure, 28 U. S. C. A. following Section 723c, requires 
that a party must make known to the court his objec¬ 
tion 1 and his grounds therefor.’ The rule is a codifi¬ 
cation of the rule of practice already existing. 

“This is not a mere technicality but is of substance 
in the administration of the business of the courts. 
Enormous confusion and interminable delay would re¬ 
sult if counsel were permitted to appeal upon points 
not presented to the court below. Almost every case 
would in effect be tried twice under any such prac¬ 
tice. While the rule may work hardship in individual 
cases, it is necessary that its integrity be preserved.” 

Many additional cases to the same effect are cited in 
3 Mooers 1947 Cum. SuppL p. 89 & 90. 

Massachusetts, etc., Ins. Co. v. Preferred, etc., Ins. Co., 
(C. C. A. 6 1940), 110 F(2d) 764 and Drybrough v. Ware, 
(C. C. A. 6 1940), 111 F(2d) 548, were both cases where 
the appeal was dismissed for failure of the appellant to 
request of the lower Court separate findings of fact and 
conclusions of law and file them with the record in the 
Court of Appeals. The Massachusetts Insurance case arose 
shortly before the Federal Rules of Civil Procedure were 
enacted and was not governed by those rules. However, 
the Court discussed the application of the rules to the sit¬ 
uation. Both cases say that although Rule 52 does pro- 


vide that requests for findings are not necessary for pur¬ 
poses of review yet Rule 46 still requires that the litigant 
make known to the lower Court the action he desires. 

In the Drybrough Case at 111 F(2d) 550 the Couri also 
says as follows:— 

“In considering the question sought to be raised by 
the appeal, it must be remembered that this court is 
not bound to reverse for errors which are not preju¬ 
dicial (in re McDuff, 5 Cir., 101 F. 241; Fisher v. Cush¬ 
man, 1 Cir., 103 F. 860, 51 L. R. A. 292; Lazarus, 
Michel & Lazarus v. Harding, 5 Cir., 223 F. 50; in re 
Boston Dry Goods Company, 1 Cir., 125 F. 226; 
Higginbotham-Bailey-Logan Co. v. International Shoe 
Co., 5 Cir., 29 F. (2d) 994; in re Hoffman, 7 Cir., 17 
F. (2d) 925; Rules of Federal Procedure, Rul^ 61, 
28 U. S. C. A. following Section 723c), and the burden 
is on him who alleges error to show that it existed and 
was prejudicial. Marvin v. Ellis, 8 Cir., 15 F. (2d) 
321; in re Maki, 6 Cir., 18 F. (2d) 89. (Emphasis 
ours). 


“Under these rules, it develops upon appellant to 
see that the record is brought to the court with such 
of the proceedings of the trial court as may be neces¬ 
sary for the proper presentation of the points on Which 
he intends to rely, (Rule 75 (d)), • • •” 

The sentence in rule 52 making a request for findings 
unnecessary for purposes of review means that the ap¬ 
peal will not be dismissed for lack of findings, but rule 
46 still requires that a litigant ask for them if he wants 
to assign error in that regard as a ground for his appeal. 



* • 


36 


CONCLUSION 

There was no genuine issue of any fact in the case which 
would have constituted a good defense at law and the 
judgment of the Court as to the amount of damages was 
fully supported, if not compelled, by the evidence. The 
appellants have not carried their burden to show reversible 
error and the judgment should be affirmed. 

Respectfully submitted, 

Daniel Partridge III 

American Security Building 
Washington 5, D. C. 

Atty. for Appellee 




